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In the United States Patent & Trademark Office 
Before the Trademark Trial and Appeal Board 

 
Appellant/Appellant: Puzzle Brewing Company 
Serial No.: 86263566 
Filing Date: April 25, 2014 
Mark: PUZZLE BREWING COMPANY 
 
Examining Attorney: Patty Evanko 
 

Appeal Brief 
 
Commissioner for Trademarks 
P.O. Box 1450 
Alexandria, VA 22313-1450 
 
Dear Appeal Board: 
 
 The present Appeal Brief is submitted in support of the Notice of Appeal filed 
electronically on January 5th, 2015.  A communication mailed January 5th, 2015, from the 
Trademark Trial and Appeal Board (TTAB) indicated the deadline for filing the present Appeal 
Brief is sixty days from the mailing date thereof, i.e., March 6th, 2015. 
 
 Appellant and owner of the refused mark is Puzzle Brewing Company, and Registrant is 
Newton Vineyard LLC for Reg. No. 2,196,017 for the mark THE PUZZLE in Class 033: wine. 
 

 
I. Statement of the Issue on Appeal and Requested Action by the TTAB  
 
Registration of the present mark PUZZLE BREWING COMPANY, for use in connection with 

Beer (Class 32) has been finally refused under Trademark Act Section 2(d), 15 U.S.C. §1052(d). 
The refusal of registration is based on an asserted likelihood of confusion with the mark 
PUZZLE BREWING COMPANY is U.S. Registration No. 2,196,017 for THE PUZZLE in Class 
033: wine. 

 
Appellant respectfully requests reversal of the refusal of registration and allowance of the 

present application for publication as Appellant’s mark, when applied to Appellant’s goods, is 
sufficiently different and distinct from the cited mark to avoid a likelihood of confusion. 
 

 
II. Arguments 

 
The Examining Attorney has refused registration of the proposed mark pursuant to 

Trademark Act Section 2(d), 15 U.S.C. § 1052(d), on the grounds that the mark is likely to be 
confused with the mark in Registration No. 2,196,017. For the following reasons, Appellant 
respectfully disagrees with the findings and requests reversal of the refusal of registration and 
allowance of the present application for publication as Appellant’s mark. 

 
Likelihood of confusion between two marks at the PTO is determined by a review of all of 

the relevant factors under the DuPont test. In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 
177 USPQ 563 (CCPA1973). The two key considerations in ex parte likelihood of confusion 



analysis are the similarity of the marks and the similarity of the goods. See Federated Foods, 
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). Here, the evidence 
of record shows that the goods are not related such that consumers would assume they 
emanate from the same source, even when the goods are offered under the same or similar 
marks. Therefore, the differences in the two marks combined with differences in the relevant 
goods are sufficient to avoid any likelihood of confusion. 
 

 
A.  Relatedness of Goods 

The most significant question before the Examining Attorney is whether wine is related 
to beer and ale for likelihood of confusion purposes. The Examining Attorney has identified a 
number of third-party registrations that identify both beer and wine, and the Examining Attorney 
also relies upon past holdings where various alcoholic beverages were found related to one 
another. However, in light of the evidence Appellant has produced with this response, the 
evidentiary record cannot support a finding that the goods are related. 

While it is true that various alcoholic beverages have been found related for the 
purposes of likelihood of confusion in the past, it is well settled that each case must be decided 
on its own record. Interstate Brands Corp. v. Celestial Seasonings, Inc., 576 F.2d 926, 198 
UPSQ 151, 152 (CCPA 1978); In re Sydel Lingerie Co., Inc., 197 USPQ 629, 630 (TTAB 1977). 
Beer and wine are not necessarily related merely because they are both alcoholic beverages. 
Goods or services “may fall under the same general product category but operate in distinct 
niches. When two products are part of distinct sectors of a broad product category, they can be 
sufficiently unrelated that customers are not likely to assume the products originate from the 
same mark.”  Checkpoint Systems, Inc. v. Check Point Software Technologies, Inc., No. 00-
2373 (3rd Cir. Oct. 19, 2001). 

Furthermore, there can be no rule that certain goods or services are per se related, such 
that there must be a likelihood of confusion from the use of similar marks in relation thereto.  
TMEP § 1207.01(a)(iv); see Information Resources Inc. v. X*Press Information Services, 6 
USPQ2d 1034, 1038 (TTAB 1988) (holding that the simultaneous use of XPRESS on 
information software and X*PRESS for the transmission of information to computers is not likely 
to cause confusion). Accordingly, neither examining attorneys nor the Board are bound to abide 
by past decisions that two goods or services are related when they are presented with a 
different factual record, even when those past decisions are precedential. See In re Hyundai 
Motor America, Serial No. 78889340 (September 14, 2009) (rejecting the notion that In re Jeep 
Corp., 222 USPQ 333 (TTAB 1984)[precedential] created a rule “that automobiles and 
automotive tires are per se related, such that there must be a likelihood of confusion from the 
use of the same or similar marks in relation to this pairing of goods…”).  

Here, as in Hyundai, Appellant has produced significant evidence showing that 
registrants and the USPTO permit the coexistence of many registrations for ‘beer” and “wine” for 
substantially similar marks owned by separate entities. To Appellant’s knowledge, such 
evidence was not before the Board in any past decision finding likelihood of confusion between 



beer and wine. Thus, the Board decisions cited by the Examining Attorney are distinguishable 
because they were based on substantially different factual records. 

Turning to the evidence of record, the Examining Attorney relies solely upon 4 examples 
of where vineyards also house microbreweries, and an article in a craft beer magazine that 
there is a “push to create beer-wine hybrid alcoholic drinks.”  In response, Appellants note that 
the number of vineyards in North America alone, surpassed 8,391 in January of 2014.  See 
Exhibit A.  The number of breweries in the United States alone in 2013 reached over 2,800.  
This was a nearly 15% increase over the previous year, and this trend continues.  See Exhibit B. 

The evidence provided by the Examining Attorney shows that merely 0.036% of 
vineyards also have microbreweries.  The statistics for the Examiner’s case are slightly more 
favorable for craft brewers, given that 0.11% of breweries are also wine makers. 

To put this into perspective, there are currently 64 manufacturers of Automobiles 
worldwide.  See Exhibit C.  Forty of which are available in the United States.  See Exhibit D.  Of 
these, Jeep is also a retailer and manufacturer of clothing (See exhibit E), Honda is also a 
manufacturer of Jet aircraft, and boat motors (See exhibit F and G), and Land Rover provides 
driving school services (See exhibit H), to name just a few examples. 

Thus, at a minimum, car manufacturers in the US are also driving schools, boat engine 
manufacturers, jet makers and clothing manufacturers 2.5% of the time.  This is 69 times more 
frequent than a winery is also a beer manufacturer.  However, the suggestion that a boat engine 
is a confusingly similar good to a car is ludicrous, despite the fact that it is significantly more 
likely to be from a joint manufacturer than wine and beer are. 

For this reason alone, the Examiner’s supporting evidence is believed to be insufficient 
to make a showing that beer and wine are confusingly similar.   

 

To further this point, third party registration data is often employed to determine if two 
goods are confusingly similar.  The number of registrations necessary to show that two goods 
are related varies based on the circumstances. Compare In re Picture Entm’t Corp., Serial No. 
78917269 (TTAB June 10, 2009)(six third-party registrations held sufficient where marks were 
identical) with In re 3-D Belt Co., LP, Serial No. 76650341 (TTAB November 7, 2008)(six third-
party registrations held insufficient – “[T]he examining attorney has submitted such a small 
number of third-party registrations relative to the belts and wallets involved herein, and no 
additional evidence of actual use, that we find this showing insufficient”). 

Here, the Examining Attorney failed to provide any evidence of third party registrations 
that identify both “beer” and “wine” as goods, however Appellants are aware a handful of such 
marks.  For example, the term “beer” appears in the identifications of 7,907 live use-based 
registrations that claim goods in class 32, and the term “wine” appears in the identifications of 
18,074 live use-based registrations that claim goods in class 33. See Exhibit I. However, as 



illustrated in Diagram 1 below, only 71 registrations exist in both of these sets. Id. 
 

Diagram 1: Intersection of Registrations Identifying “Beer” and “Wine” 

  

Beer Registrations      Wine Registrations 

 

Furthermore, Appellant has produced 45 pairs of third-party registrations that rebut the 
any finding that beer and wine are confusingly similar. In re G.B.I. Tile and Stone, Inc., 92 
USPQ2d 1366, 1367 (TTAB 2009)(“[A]pplicants may submit sets of third-party registrations to 
suggest the opposite, i.e., that the Office has registered the same mark to different parties for 
the goods at issue.”); In re Ayurvedic Concepts, Ltd., Serial No. 78800436 (TTAB December 5, 
2008)(“Appellant may rebut this inference with evidence (e.g.,… an equal or greater number of 
third-party registrations owned by different entities for the same or similar marks where each 
entity has registered its mark for one of the goods at issue).”); In re Hyundai Motor America, 
Serial No. 78889340 (September 14, 2009)(in addressing the 25 pairs of third-party registrations 
produced by the Appellant, the Board stated “the fact that there are numerous third-party 
registrations for similar marks owned by different entities for tires and automobiles is consistent 
with the conclusion that trademark owners in these respective industries do not believe that 
there is a likelihood of confusion between these marks for the listed goods. [emphasis in 
original]”). 

In Table 1, below, Appellant displays 45 pairs of the same or similar marks for which the 
first has been registered by one party for “beer” and the second has been registered by another 
party for “wine”. Copies of the registration certificates for all 90 of these marks have been 
attached as Exhibit J. 
 



 

 

 

 

 



 

 

 

 

 



 

 

 

 



 

 

 



 

 



 

 

 



 

 



The Examining Attorney has the burden to “provide evidence showing that the goods 
and services are related to support a finding of likelihood of confusion.” TMEP 1207.01(a)(vi). 
The above pairs of third-party registrations support the conclusion that beer and wine are not 
sufficiently related to result in likelihood of confusion. The fact that less than Other than 13 
registrations among a pool of thousands, there is no other evidence of 0.11% of breweries have 
been shown by the Examining Attorney to be comingled with a winery is a strong rebuttal of the 
assertion that consumers would ever expect wineries and breweries to be from the same 
manufacturer. 

Other than the fact that a few odd-ball hybrid drinks are being made, and three 
breweries are also wineries, there is no other evidence of record showing that consumers 
encountering beer and wine under similar marks will assume such goods emanate from the 
same source. Therefore, this factor strongly weighs against a finding of likelihood of confusion. 

B. Difference in the Marks 
 

In light of the evidence showing that beer and wine are not related, few if any 
dissimilarities between Appellant’s mark and the cited registration are necessary to avoid any 
likelihood of confusion. Under DuPont, marks are compared for similarity or dissimilarity in their 
entireties as to appearance, sound, meaning and commercial impression. In re E. I. du Pont de 
Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973). Since marks tend 
to be perceived in their entireties, all of these components must be considered with appropriate 
weight. See In re Hearst Corporation, 982 F.2d 493, 494 (Fed. Cir. 1992). Here, Appellants 
PUZZLE BREWING COMPANY mark creates a distinctive look and feel that is not present in 
the cited registration, and Appellants mark includes the unshared term BREWING COMPANY. 

Many tribunals analyze word marks structurally in terms of the format and position, 
number and similarity of the letters, syllables or words comprising the marks.  Kimberly-Clark 
Corp. v. H. Douglas Enters., Ltd., 77 F.2d 1144, 1147, 227 U.S.P.Q. 541, 542.  Clearly the 
added terms BREWING COMPANY provide significant length, syllables and an additional word 
to the mark.  This causes a distinct look and feel of the mark, independent from the word 
meaning.  These structural elements differentiate the present mark from the cited mark.   

Moreover, Appellant notes that another mark MONKEY PUZZLE (Registration Number 
2974203) was granted registration over the prior registration for the cited mark THE PUZZLE for 
use with wine (an identical good).  Likewise, the mark PUZZLE TREE (Registration Number 
3941924) was granted registration over the prior registration for the cited mark THE PUZZLE for 
use with wine.  The mark RED PUZZLE (Serial Number 78675647) was allowed over the prior 
registration for the cited mark THE PUZZLE for use with wine.  All of these allowed standard 
character marks were not considered a likelihood of confusion to THE PUZZLE even though 
they are more similar in sound, appearance, meaning and connotation than the presently sought 
mark.  Additionally, all of these marks are for identical goods, which are considerably different 
than the goods for which the present mark is sought.   

Clearly, many Examiners have received marks that include the term PUZZLE for wine 
products, and have determined that even small word additions are sufficient to differentiate the 
marks.  Here we have goods in an entirely different international class with additional terms that 
have meanings that are in direct contrast to wine making or wine products.  Appellants assert 
that this analysis by the USPTO on a similar mark type is persuasive in how the examination of 
the Appellant’s mark PUZZLE BREWING COMPANY should be performed. 



 

Appellant’s mark is not only different from the cited mark THE PUZZLE in sight and 
sound, but also in connotation. The Appellant’s mark, by its addition of the term BREWING 
COMPANY, provides a different suggestion than that of cited mark. For instance, THE PUZZLE 
suggests that the wine good is a quandary or mystery.  Appellant’s mark does not have such a 
suggestion.  Instead, Appellant’s mark suggests a lighthearted game-oriented beer producer. 
When conflicting marks have an aura of suggestion, but each suggests something different to 
the buyer, that weighs against a finding of likelihood of confusion. 3 J. McCarthy, Trademarks 
and Unfair Competition, § 23.28. 

 

Furthermore, while the Examining Attorney has correctly observed that the term 
‘BREWING COMPANY’ in Appellant’s mark has been disclaimed, ‘BREWING COMPANY’ still 
cannot be ignored entirely when evaluating the similarities and dissimilarities of the marks. Such 
a difference, though it may be small in other contexts, is sufficient to avoid confusion where the 
goods in question are not closely related. For example, three of the pairs of coexisting third-
party registrations for beer and wine offered by Appellant are virtually identical but for the 
addition of a descriptive term such as ‘ALE’, or ‘WINE’.  See Table 2, below. 
 

 

 

Clearly, the Trademark Office Examining Attorneys have historically recognized that 
while a descriptive term for the Appellant’s goods should be afforded less weight in determining 
a likelihood of confusion, when the term is descriptive for a product or service which is not the 
confusing mark, the terms should be afforded significantly more weight (as the term is fanciful 
for the goods of the registrant’s mark).   

Here, the meaning and connotation of the term BREWING COMPANY directly relates to 
the production of malted beverages, such as beers and lagers.  This usage of the language is 
standardized and well known to the consumer public.  In contrast, producers of wine are known 
as “wineries”, “wine producers” or sometimes “fermenters”.  The terms “brewer”, “brewery” or 
“brewing” are never associated with wine making, and have entirely different connotations.  
Indeed, in the examples provided by the Examining attorney, the joint wine and beer 
manufacturers clearly refer to themselves as “Charleville Vineyard Winery & Microbrewery”, 
“Von Jakob Winery & Brewery”, and  “SchillingBridge cork & tap house”, respectively.  See 
Exhibit M.  These manufacturers clearly understand that consumers see a brewery and a winery 
as different enterprises, and ensure that they are both included in their names in order to clarify 
their unusual position of supplying both kinds of goods. 



No consumer would ever mistake a ‘brewer’ for a ‘wine producer’, or a ‘brewing 
company’ as producing wine, unless they clearly label themselves as being one of the very few 
producers of both goods.  As such, the term BREWING COMPANY is not suggestive of wine 
products, and even has a meaning that is entirely at odds with the wine making process.  This 
difference in connotation and meaning, in conjunction with the obvious visual and audible 
differences, give the marks different overall commercial impressions. Therefore, there is no 
likelihood of confusion. 

 
 

III. Conclusions 
 

In conclusion, Appellant’s evidence has shown that Appellant’s beer goods are not closely 
related to the wine goods identified in the cited registration, and there is not a likelihood of 
confusion among consumers even when the goods are offered under similar marks. 

 
Therefore, the distinct connotations created by Appellant’s PUZZLE BREWING COMPANY 

mark, and its use of the unshared term ‘BREWING COMPANY’ are sufficient to avoid any 
likelihood of confusion among consumers as to the source of the goods offered under 
Appellant’s mark and the mark in the cited registration. 

 
       
        Respectfully submitted, 
 
         
        Daniel Maffeo 
         

Attorney of Record 
Puzzle Brewing Company 
45 Sevilla 
Rancho Santa Margarita, 
CALIFORNIA 92688 
UNITED STATES 
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